AKAMAI ACCELERATED NETWORKS AGREEMENT

This Akamai Accelerated Networks Agreement shall govern any Akamai Accelerated Networks Program Deployment Order Form (each, a “Deployment Order Form”) executed by Akamai Technologies, Inc., or one of its affiliates (“Akamai”), and the internet service provider or other network carrier named therein (“Carrier”).  The “Agreement” means this Akamai Accelerated Networks Agreement, as the same may be/have been amended from time to time, and any Deployment Order Form executed by the parties.


THE PROGRAM
Akamai’s Accelerated Networks Program (the “AANP”) is designed to assist a participating Carrier to: (a) save on bandwidth costs, (b) increase subscriber satisfaction, (c) utilize Akamai’s network monitoring tools and (d) utilize Akamai’s technical and marketing support. This is accomplished by co-locating Akamai servers in Carrier’s network and providing Akamai with co-location and other services described below, all at no charge.
TERMS AND CONDITIONS

1. Term And Termination.  The “Term” is set forth in the Deployment Order Form and automatically renews for successive terms of one (1) year unless either party notifies the other of its intent to not renew at least sixty (60) days prior to the expiration of the Term.  The “Effective Date” is set forth in the Deployment Order Form.  Either party may terminate the Agreement (a) for any reason upon at least sixty (60) days written notice to the other party or (b) if the other materially breaches the Agreement and such breach continues unremedied for thirty (30) days following notice.  In the event that Carrier breaches any applicable law relating to the performance of its obligations hereunder, Akamai shall have the right, in its sole discretion, to remove the Akamai Servers (as defined below) from the Facilities and/or terminate the Agreement, effective immediately.  In addition, (i) upon the institution of insolvency, receivership or bankruptcy proceedings or any other proceedings for the settlement of debts of a party; (ii) upon the making of an assignment for the benefit of creditors by a party; or (iii) upon the dissolution of a party, the other party may terminate this Agreement effective immediately upon delivery of written notice.  Upon expiration of the Term or earlier termination of the Agreement, Carrier shall cooperate with Akamai to return Akamai Servers to Akamai at Akamai’s cost.  
2. Akamai Obligations.  Akamai, at its own expense, shall: (a) deliver to the Facility(ies) the number of Akamai Servers set forth on the Deployment Order Form; (b) manage, monitor and maintain the Akamai Servers; and (c) deliver replacement Akamai Servers to Carrier, as Akamai deems necessary. Akamai shall arrange for shipping of the Akamai Servers to and from Carrier and shall be responsible for the cost thereof.  
3. Carrier Responsibilities.  
3.1 Carrier agrees, at no cost to Akamai, to:
(a) Co-location: permit Akamai to physically locate, connect and operate servers, equipment and cabling or other hardware provided by Akamai (collectively, “Akamai Servers”)  within Carrier’s Internet network (the “Network”) at the facilities specified on such Deployment Order Form (each, a “Facility” and collectively, “Facilities”);

(b) Connectivity: connect the Akamai Servers to the Network beyond any firewall of Carrier; 
(c) Bandwidth: permit Akamai to utilize Carrier’s Internet bandwidth to send and receive data to and from the networks to which Carrier is connected; 
(d) Rack Space: permit Akamai to utilize the rack space set forth on the applicable Deployment Order Form; 

(e) Power:  provide uninterrupted and conditioned electrical power for Akamai Servers at all times during the Term; 

(f) Peering: be a “silent” internal Border Gateway Protocol (“iBGP”) peer, or external Border Gateway Protocol peer in the event iBGP peering is not technically feasible, at local router points where Akamai Servers are deployed within the Network;
(g) Hands & Eyes: upon request, provide hands and eyes services which shall include de-installation of the Akamai Servers and basic technical activities; 
(h) Installation, Replacement, and Removal: install, and connect all Akamai Servers, and upon request, remove and put the Akamai Servers into the provided packing materials as soon as reasonably practicable, but in any event, not more than thirty (30) days after receipt of request, as applicable; 
(i) IP Addresses: provide Akamai with IP addresses for the Akamai Servers deployed within the Network; 
(j) Performance Measurement: upon Akamai’s request, provide Akamai with available Multi Router Traffic Grapher data or other network utilization statistics; and 
(k) Customs: submit local customs declarations and license applications as necessary to import or export the Akamai Servers.
3.2 For Akamai Servers located at a Facility, Carrier shall use reasonable care to protect the Akamai Servers against all hazards present at the Facility and otherwise provide a reasonable level of security therefor, which in no event shall be less than the same level of physical security as Carrier provides for its own equipment.  Carrier shall pay Akamai for the full replacement cost of any Akamai Servers or other Akamai equipment that are stolen or misplaced while at the Facilities.  Carrier shall permit Akamai’s employees or its designees, upon reasonable notice to Carrier, to enter Facilities and to access Akamai servers twenty-four hours a day, seven days a week.
4. Carrier Restrictions.  Carrier will not (a) open, modify, relocate or interfere with any Akamai Servers; (b) interfere with any network usage of Akamai; (c) attempt to interface or interoperate the Akamai Servers with any other hardware or software; (d) operate switch toggles on the Akamai Servers including power; (e) reconfigure cabling or disconnect any Akamai Server(s); (f) read, copy, reverse engineer, reverse compile, modify, access or remove, any software, logs, network traffic, operating system on the Akamai Servers or permit any party to do so; or (g) take any action or omit to take any action that would or would have the effect of: (i) creating or allowing any liens that could attach to or otherwise be placed on the Akamai Servers, (ii) utilizing the Akamai Servers in a manner that implies Carrier’s or any other party’s ownership of the Akamai Servers or (iii) pledging or granting a security interest in the Akamai Servers.  Carrier shall provide Akamai with written notice in accordance with Section 10 at least ten (10) days prior to disconnecting or unplugging any Akamai Servers including following expiration or termination of this Agreement.
5. Ownership.  The Akamai Servers are and shall remain at all times the sole property of Akamai.  Any and all proprietary software, logs, network traffic, operating systems and other software placed on the Akamai Servers are the property of Akamai.  Carrier shall perform such acts, execute such documents and provide any notices reasonably requested by Akamai that may be necessary or desirable (a) to evidence Akamai’s ownership of the Akamai Servers and any other rights or property of Akamai, (b) if legal title was transferred to Carrier via the importation process, operation of law or some other means, to transfer legal title back to Akamai, or (c) to protect the Akamai Servers from claims, liens or other rights of creditors of Carrier and its affiliates.  Carrier represents and warrants to Akamai that there are no existing liens on the contents of the Facility that could attach to or otherwise be placed on the Akamai Servers.
6. Confidential Information.  Any information that a receiving party knows or has reason to know is confidential or proprietary (because such information is identified by the disclosing party orally or in writing as such or is not generally known in the relevant industry), is “Confidential Information” and shall remain the sole property of the disclosing party.  The terms of the Agreement shall also constitute Confidential Information.  Neither party shall disclose, use, modify, copy, reproduce or otherwise divulge Confidential Information of the other, except as required by law.  This section shall not apply to information known to or independently developed by the receiving party, disclosed in published materials, generally known to the public, or lawfully obtained from any third party.  Neither party shall use the other party’s name, logo or marks or distribute any press releases, announcements or other forms of publicity concerning the Agreement, without the other party’s prior written consent.
7. Indemnification And Liability.
7.1 Each party shall indemnify, defend and hold the other harmless from any and all third party claims, actions, losses, damages, costs and expenses suffered by the other party as a result of the indemnifying party’s intentional misconduct or knowing violation of the law or breach of Section 6 of the Agreement. 

7.2 each party expressly disclaims all warranties of any kind, express or implied, past or present, statutory or otherwise in law or from a course of dealing or usage of trade, to the fullest extent permitted by law, including any implied warranties of merchantability, fitness for a particular purpose or security.  Except for each party’s liability arising out of its indemnification, payment (if any) and confidentiality obligations and to the fullest extent permissible by law, A) liability for all claims arising hereunder, whether in contract, tort or otherwise, shall not exceed US $25,000 and B) neither party shall be liable for any lost data, lost profits, business interruption or other special, incidental, consequential, punitive or indirect damages, however caused and regardless of theory of liability. 
8. Governing Law; Language; Venue.  The Agreement shall be interpreted under the law of the jurisdiction set forth on the Deployment Order Form.  The parties agree that the governing language of the Agreement shall be in the language set forth on the Deployment Order Form.  Carrier hereby consents to the exclusive jurisdiction and venue of the federal and state courts (or non-U.S. equivalent) located in the jurisdiction set forth on the Deployment Order Form.
9. Assignment.  Carrier may not, without the prior written consent of Akamai, assign the Agreement, in whole or in party, either voluntarily or by operation of law.  Any change in control in the ownership of Carrier shall be deemed to be an assignment.  The Agreement is binding upon and inures to the benefit of each party and its successors and permitted assigns.  
10.
Miscellaneous.  Each party shall be responsible for any and all expenses it incurs in connection with its performance of this Agreement.  Any notice shall be in writing and delivered by personal delivery, an established overnight courier, or mailed by certified mail, return receipt requested to the address listed on the Deployment Order Form for the receiving party.  Such notice will be deemed to have been given as of the date it has been so delivered or five days after it has been mailed.  Prior agreements, representations, and statements with respect to the subject matter are superseded.  This Agreement may be changed only in writing signed by Akamai and Carrier, and no effect shall be given to terms set forth in any Carrier purchase order, confirmation or similar document.  No failure or delay of either party to exercise or enforce any of its right operates as a waiver of any such right.  If any provision is held unenforceable, that provision will be enforced to the maximum extent permissible, and the other provisions shall remain in effect.  Any document executed by the parties may be executed in any number of counterparts, each of which, when so executed and delivered, shall be deemed an original, and all of which constitute one and the same agreement.  If either party is prevented from performing any of its obligations due to any cause beyond the party’s reasonable control, that party’s performance will be excused for the period of the delay or inability to perform due to such occurrence; provided, however, that if a party suffering such a cause is unable to cure that event within thirty (30) days, the other party may terminate this Agreement immediately.  The parties are independent contractors and agree that nothing in this Agreement establishes a landlord/tenant, joint venture or agency relationship between the parties. Carrier shall not, nor shall it cause Akamai to, export or permit any third party to export, directly or indirectly, any item without appropriate licenses and clearances.  Sections 1, 3.1(h), 3.2, 4, 5, 6, 7, 8, 9 and 10 shall survive termination.
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